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Court of Appeals of the District of Columbia 


No. 6112. 

I 

Carl H. Smith, Appellant, 
vs. 

John C. Gotwals et al. 


a Supreme Court of the District of Colombia. 

District Court. No. 1923. j 

| 

In re Condemnation of Land for the Extension of 13th, 14th, 
Nicholson, Peabody, Quackenbos, Sheridan, Tuckerman 
and Van Buren Streets, Concord and Luzon Avenues; 
Fort Drive and Piney Branch Road; also Colorado Ave¬ 
nue, in the District of Columbia. 

United States of America, j 

District of Columbia, ss: 

Be it remembered, That in the Supreme Coijrt of the Dis¬ 
trict of Columbia, at the City of Washington], in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

i 

! 

1 Order Ratifying and Confirming Verdict in Part. 

Filed March 31, 1930. ! 

7 I 

In the Supreme Court of the District of Coluriibia, Holding 

a District Court. 

i 

District Court. No. 1923. 

i 

i 

In re Condemnation of Land for the Extension|of 13th, 14th, 
Nicholson, Peabody, Quackenbos, Sheridan], Tuckerman 
and Van Buren Streets, Concord and Luzon Avenues; 
Fort Drive and Piney Branch Road; also Colorado Ave¬ 
nue, in the District of Columbia. j 

On motion of the Commissioners of the District of Co¬ 
lumbia, petitioners herein, by their counsel, and it appear- 

i 
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ing to the Court that the jury empaneled and sworn in the 
above entitled cause returned its verdict on the 15th day of 
November, 1929. it is, by the Court, this 31st day of March, 
1930, ordered: 

That the said verdict, awards and assessments be, and the 
same are hereby, in all respects finally ratified and con¬ 
firmed except as to the damages awarded, benefits assessed, 
or both, as the case may be, as to the following enumerated 
properties: 

Square 2722: 

Lot 854. 

Sepia re 2723: 

Lots 32, 33, 40, 820 and 822. 

Square 2724: 

Lots 3 and 12. 

Square 2731 : 

Lot 45. 

Square 2732: 

Lots 2, 49 and 53. 

Square 2937: 

Lots 812 and 815. 

Square 2938: 

Lot 801. 


2 Square 2939: 

Lots 801, 802 and 803. 

Square 2941: 

Lots 1, 4. 5, 6. 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 38, 
39, 44. 46, 47. 42, 53, 54 and 55. 

Square 2945: 

Lots 1, 2, 3, 4, 5. 6. 7, 8, 9, 13, 14. 15, 16, 17, 18. 19, 20. 
21. 22, 23, 24, 25. 26. 27. 28. 29. 30. 31, 32, 33, 34, 35, 36. 37. 
38. 39 and 40. 

Square 2946: 

Lots 1, 2, 3, 4. 5, 6, 7. 8. 9, 10. 11, 12, 13, 14, 15, 16, 17. 
18, 19, 20, 21, 22 and 23. 

Square 2947: 

Lot 814. 


48, 49, 50, 51, 
65, 66, 67, 68, 
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I 
i 

Square 2785: 

Lots 1, 2 and 3. 

Square 2786: j 

Lots 1. 2, 3, 4, 5, 6, 7. S, 9, 10. 11, 12, 13, jl-4, 15, 16, 17, 

18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, !31, 32, 33, 34, 

35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 

52, 53, 54, 55, 56, 57, 58, 59, 60, 61, 62, 63, 64, 

69, 70, 71, 72, 73, 74, 75, 76, 77, 78, 79, 80, $1, 82, 83, 84, 
85, 86, 87, 88, 89, 90, 91, 92, 93, 94, 95, 96, 9t, 98, 99, 100, 
101, 102, 103 and 104. 

7 I 

; 

Square 2794: 

Lots 1 2, 8, 837, 838 and 842. j 

Square 2795: 

Lots 1, 2,12, 13, 14, 15, 16, 17, and 18. 

Square 2797: 

Lots 59 and 61. 


3 


Parcels: 

87/68, 87/81, 87/93, 87/94, 87/95, 871/159, 87/164, 
87/326, 87/191, 87/227, 87/286, 87/348, 88/27, 88/34, 88/71, 
88/94, 88/117, 88/125, 88/154, 88/159 and 89/14; and as to 
all of which objections to said verdict have beeiji filed, and as 
to the above enumerated properties it is hereby! ordered that 
the same be, and they hereby are, specifically exempted 
from the operation of this order, pending furtjier orders in 
this cause. 

And it is further adjudged, ordered and decreed, that 
upon the payment of the said several awards for the prop¬ 
erties as to which said verdict is ratified and confirmed by 
this order to the parties thereto entitled, or into the Regis¬ 
try of the Court in accordance with the provisions of Sec¬ 
tion 491n of the Code of Law for the District 6f Columbia, 
the several pieces or parcels of land, other than those herein 
excepted, involved in this proceeding shall become and be 
the property of the District of Columbia, for fhe purposes 
for which this proceeding was instituted. 

Bv the Court: 

ALFRED A. WHEAT, 

i Justice. 


i 







4 


CARL H. SMITH VS. JOHN C. GOTWALS ET AL. 


Order Overruling Exceptions and Objections and Ratifying 

Verdict. 

Filed March 3, 1931. 


This cause coming on for hearing upon the exceptions and 
objections to the verdict of the jury returned and filed 
herein, and the same having been argued bv counsel and 
considered by the Court, it is, this 3rd day of March, 1931, 
ordered: 

That the said objections and exceptions be and the same 

are each and all overruled, and that the said verdict, 

4 awards and assessments be and the same are hercbv 

• 

in all respects finally ratified and confirmed. 

And it is further adjudged, ordered, and decreed that 
upon the payment of the aforesaid awards to the parties 
thereto entitled or into Court in accordance with the provi¬ 
sions of Section 491-X of the Code of Law for the District 
of Columbia, the several parcels of land described and men¬ 
tioned in said verdict for which the said awards were made 
shall become and be the property of the District of Columbia 
for the purpose for which they were condemned in the 
District of Columbia for which this proceeding has been 
instituted. 

Bv the Court: 

JENNINGS BAILEY, 

Justice. 


In the Supreme Court of the District of Columbia. 

Equity. No. 52874. 

Carl H. Smith, Plaintiff, 
vs. 

John C. Gotwals, Luther H. Reichelderfer, Herbert B. 
Crosby, Commissioners of the District of Columbia, 
Defendants. 

Final Decree. 

Filed January l(i. 1933. 

Upon consideration of the amended bill of complaint 
filed herein, and the answer of the defendants filed thereto, 
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I 

i 

and the Mandate of reversal of the Court of Appeals filed 
herein, it is, by the Court, this 16th day of Jajnuarv, 1933: 

Ordered, adjudged and decreed that the motion filed herein 
by plaintiff, to strike the answer of the defendant, be, and 
the same is hereby granted; and it is further ordered, 
3 adjudged and decreed that the orderj of this Court 
sitting as a United States District Court in case No. 
1923, dated March 31, 1930, ratifying and confirming the 
verdict of the jury in said cause, in so far as!the said order 
ratifies and confirms the assessment of benefits thereunder 
against the following lots: ; 

j 

Lot 47, in Square 2796, 

Lot 56, in Square 2796, | 

Lot 49, in Square 2796, 

Lot 50, in Square 2796, 

Lot 51, in Square 2796, 

Lot 52, in Square 2796, 

Lot 53, in Square 2796. 

be and the same is hereby declared null and! void, and the 
defendants are perpetually enjoined from [the collection 
of said assessments under the purported authority of said 
order, and are directed to remove same from the tax records 
of the District of Columbia; and it is further j 
Ordered, adjudged and decreed that the plaintiff’s costs 
be assessed against defendants and that plaihtiff have exe¬ 
cution as at law. ! 

JOSEPH Wj. COX, 

Justice. 

i 

! 

From the foregoing order the defendants in open Court 
note their appeal to the Court of Appeals of the District of 
Columbia. 

JOSEPH W. COX, 

Justice. 


6 


Notice and Order of Publication J 


Filed March 8, 1933. 

i 

i 

4 # # # * # 1 * 

Tt appearing to the Court that in Equitt Cause No. 
52874, entitled “Carl H. Smith vs. John C. Gotjwals, Luther 
H. Reichelderfer and Herbert B. Crosby, Commissioners 
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of the District of Columbia”, Xo. 5628 in the Court of Ap¬ 
peals, the order of confirmation of the verdict of the jury 
passed in condemnation cause Xo. 1923, on, to wit, March 
31, 1930, was held to be a nullity in so far as the said 
order purported to confirm assessments for benefits against 
Lots 47, 49, 50, 51, 52, 53 & 56 in Square 2796, no part of 
which said lots was taken in said condemnation proceed¬ 
ing, by reason of inadequate notice of said assessments, 
And it appearing to the Court that the said order of 
confirmation passed herein on March 31, 1930, purported 
to confirm assessments for benefits against Lots 48, 54 and 
55 in Square 2796, no part of which said lots was taken in 
said condemnation cause, notice of which said assessments 
was likewise inadequate, and that the said assessments 
against Lots 48, 54 and 55 in Square 2796 are likewise void, 
Xotice is hereby given that the jury in the above entitled 
cause returned its verdict therein on the 15th day of Xo- 
vember, 1929, and by said verdict assessed benefits against 
the following lands in the following amounts: 

Square 2796, Lots 23, $125.00; 36, $457.00; 37, $130.00; 
38, $130.00; 39, $130.00: 40, $130.00; 41, $130.00; 42, 
$130.00; 43, $126.00: 44, $150.00 and 45, $100.00. said lots 
having been re-subdivided as follows: 36 and 37 into 47: 

37 and 38 into 48; 38 and 39 into 49; 39 and 40 into 50; 

40 and 41 into 51; 41 and 42 into 52: 42 and 43 into 53; 

43 and 44 into 54; 44 and 45 into 55; 45 and 23 into 

56. 

7 Therefore it is bv the Court this 8th dav of March, 

1933, 

Ordered That objections or exceptions to said verdict of 
property owners assessed for benefits (no part of whose 
land was condemned in this proceeding) be filed in said 
cause on or before the 6th day of April, 1933: otherwise 
said verdict will be finally ratified and confirmed upon the 
application therefor by the petitioners in said cause; Pro¬ 
vided, however, that a cony of this notice and order be pub¬ 
lished once in each the Washington Post, the Washington 
Times and the Washington Evening Star, newspapers pub¬ 
lished in the District of Columbia, at least ten days before 
the said 6th day of April, 1933. 

Bv the Court: 

F. DICKINSON LETTS, 

Justice. 
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Filed April 4, 1933. i 

I 

Law Offices, Foster Wood. 

Investment Building, Washington, D. C., Rational 3112 


Majrch 31, 1933. 

Mr. Daniel Garges, 

Secretary, Board of Commissioners, D.jC., 

District Building, | 

Washington, D. C. 


Re District Court Case No. 1923. 


Dear Sir : 


Mv client, Carl H. Smith, has turned over to me the 
notice you sent him, re: void assessments against certain 
lots in Square 279(i, in which the Commissioners seek to 
have him tile any objections or exceptions lib may have on 
or before April (i, 1933 and upon failure so to do, the ver¬ 
dict will be finallv ratified and confirmed. 

My client is in the position that he cannpt lawfully do 
anything in compliance with said notice, fori the following- 
reasons : 

8 1. The verdict was rendered November 15, 1929; 

and ratified as to these benefits March 31, 1930; and 
thereafter, finally ratified and confirmed in toto, March 5, 
1931. The court has, by reason of the expiration of its 
term at which the judgment was entered, loit all jurisdic¬ 
tion of the case. 

2. The Supreme Court of the District of| Columbia, in 
Ivjuity cause numbered 52874, per mandate! of the Court 
of Appeals (Court of Appeals case No. 5if08) cancelled 
these assessments for benefits against Mr. Smith and en¬ 
joined the Commissioners from the collection thereof. 

3. The Commissioners, through you, now seek to give a 
notice under Section 7, Title 25, Code of 1930, when that 
section does not contemplate the giving of t{ie notice pro¬ 
vided for therein, except after verdict, but before final 
ratification and confirmation of the verdibt. In other 
words, your notice is an attempt to give tlie notice pro¬ 
vided for in that section more than two years after final 
ratification of the award and after the court has lost juris¬ 
diction over its final judgment therein. 
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Copy of this letter will be tiled in said District Court 
cause No. 1923. 


Verv trulv vours, 

w % * 7 


FW: rlf. 

CC: Carl H. Smith. 
CC: Court. 

(Across Face:) Copy. 


FOSTER WOOD, 
Attorney for Carl II. Smith. 


Memorandum. 


April 10, 1933.—Proofs of Publication in The Washing¬ 
ton Times, The Washington Post and The Evening Star— 
tiled. Copies of Notice same as that found at pages 6 and 
7 of this transcript. 

9 Order Overriding Objections and Exceptions and 

Hatifying Yerdlet. 

Filed June 29, 1933. 


This cause coming on for hearing upon the objections 
and exceptions to the verdict of the jury returned and filed 
herein, and the same having been argued by the parties 
and by counsel and having been considered by the Court, 
it is, this 29th day of June, 1933, 

Ordered that the said objections and exceptions be and 
the same hereby are each and all overruled, and that the 
said verdict and assessments for benefits against Lots 23, 
3G, 37, 38, 39, 40, 41, 42, 43, 44 and 43 in Square 2790 are 
hereby in all respects finally ratified and confirmed. 

Bv the Court: 

F. 1). LETTS, 

Justice. 


Order Noting Appeal and Fixing Bond. 
Filed Julv 24, 1933. 


The defendant, Carl H. Smith, this day notes an appeal 
in open court from the judgment entered herein, and the 
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I 

cost bond is hereby fixed at One hundred ($100.00) dollars 
or Fifty ($50.00) dollars cash. 

O. R. LUSRING, 

Justice. 

i 

I 

Memorandum. 

July 24, 1933.—$50 cash deposited in lieii of bond on 
appeal. 


10 Agreed Statement of the Case to Constitute Record 

in the Court of Appeals of the District of Columbia. 

Filed November 3, 1933. 

i 

The following is a statement of the above entitled case, 
showing how the questions involved arose andiwere decided 
in the Supreme Court of the District of Coluiinbia, holding 
a District Court, and also setting forth so jinucli of the 
pleadings and evidence and other parts of the record as 
is essential to a decision of such questions on the appeal 
of Carl H. Smith, appellant, vs. District of (jolumbia, ap¬ 
pellee, from the decree herein rendered June[ 1933. 

On February 2, 192S, the Commissioners otj the District 
of Columbia filed a petition in the Supreme Court of the 
District of Columbia for the condemnation of certain 

11 land for the extension and widening! of various 
streets in the District of Columbia. jU that time 

appellant, Carl H. Smith, was the owner of [Lots 23 and 
36 to 45 inclusive in Square 2796. The said condemnation 
case was proceeded with after the publication! of notice in 
three daily newspapers published in the District of Colum¬ 
bia warning and requiring all persons having jam* interest 
in the proceedings to appear in Court on or before the 28th 
day of September, 1928, and continue in attendance until 
the Court had made its final order ratifying* hnd confirm¬ 
ing the award of damages and the assessment! of benefits. 

On April 11, 1929, and prior to the rendition of the ver¬ 
dict in this cause, appellant resubdivided thejsaid eleven 
lots into ten new lots which were given by the| Surveyor’s 
Office the numbers 47 to 56 inclusive in square; 2796. 

At the time of rendition of the verdict appellant Carl 
H. Smith was listed on the records of the Assessor of the 
District of Columbia as the owner of lots 47 to i56 inclusive 
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in square 2790, which said land was assessed for benefits, 
as hereinafter described. 

Testimony was taken in said condemnation proceeding. 
Tlie verdict of the jury was returned on November 

12 15, 1929, assessing benefits against the property of 
appellant Under the lot numbers designating his said 

property prior to the subdivision thereof by appellant, i. e., 
as lots 23 and 36 to 45 inclusive. Thereafter bv notices 
published in three daily newspapers of the District of Co¬ 
lumbia on Februarv lltli, Februarv 18th and Februarv 
25th, 1930, owners of lots assessed were given notice to file 
objections and exceptions to said verdict on or before 
March 15, 1930. No objections or exceptions were filed by 
appellant and thereafter the verdict of the jury was ratified 
and confirmed in part on March 31, 1930. By reason of 
exceptions filed by other lot owners the case remained open 
until March 3, 1931. 

Thereafter, on May 28, 1930, appellant received a tax 
bill dated May 24, 1930, for the benefits assessed against 
his said property prorated against the ten new lots num¬ 
bered 47 to 50 inclusive. On June 20, 1930, appellant 
through Ji is counsel requested advice of counsel for appel¬ 
lees as to whether or not notice by registered mail had been 
sent appellant advising him of the assessment for benefits 
against his said property. On Juno 21, 1930, counsel for 
appellees informed counsel for appellant that notice by 
registered mail of the assessment for benefits had 

13 not been given appellant because of changes made in 
lot numbers, and the fact that the Assessor had no 

address for the owner of lots described in the verdict, in¬ 
formed counsel for appellant that the verdict had not been 
finally confirmed, and suggested that appellant ask permis¬ 
sion of the Court to file objections and exceptions to the 
assessment of benefits if appellant felt that the assessment 
was unjust or unreasonable. Appellant did not file any 
exceptions to the verdict. Thereafter, on March 3, 1931, 
the verdict of the jury in the said condemnation case was 
finally ratified and confirmed by the Court. 

On May 20, 1931, appellant filed his bill of complaint in 
suit entitled “Carl H. Smith v. Commissioners of the Dis¬ 
trict of Columbia”, Equity No. 52874, praying that the lien 
for assessments against certain of his said lots, namelv, 
numbers 47, 49, 50, 51, 52, 53 and 56 in square 2796, be dis- 
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solved and that the appellees be enjoined fjrom collection 
of any or all of said assessments on the grouhd that appel¬ 
lant had not been given notice bv registered mail of the 
assessment for benefits against his said lots. | The District 
of Columbia answered that plaintiff ^vas guilty of 

14 laches. A motion to strike this answer being over¬ 
ruled, appellant took a special appeal jto this Court, 

which reverse?/ the lower Court, thereafter! on January 
16, 1933, following the mandate of reversal of the Court 
of Appeals in said equity case the Supreme! Court of the 
District of Columbia passed its final decree in said equity 
case (R. p. —). 

Thereafter, on, to wit, March 8, 1933, the Supreme Court 
of the District of Columbia holding a District Court, fol¬ 
lowing the mandate of the Court of Appeals |n Equity No. 
52874, recognized the invaliditv of its final order of con- 
firmation passed on March 3, 1931, in so fair as the said 

1 j 0 

order purported to confirm assessments for benefits against 
said lots 47, 49, 50, 51, 52, 53 and 5(5, which slaid lots were 
embraced within the decree in the above mentioned equity 
cause, as well as the assessments for benefit js against the 
remaining lots owned by appellant at the time of filing 
of said condemnation cause, and resubdivide|d by him, as 
described above, namely, lots 48, 54 and 55 inj square 2796, 
and ordered that notice be published by appellees in three 
newspapers published in the Distinct of Columbia at least 
ten days before April (5, 1933, of the assessment for 

15 benefits against all of the above mentioned lots, and 
further ordered that objections or exceptions to said 

verdict of property owners assessed for benefits be filed 
ii> said cause on or before April 6, 1933 ; ( l\. p. — ). 
Thereafter, on, to wit, the 25th day of March] 1933, notice 
by registered mail was given appellant of thb assessment 
for benefits against his said property, and appellant was 
given notice to file his objections or exceptions to the ver¬ 
dict assessing the said benefits with the Clerk of the Su¬ 
premo Court of the District of Columbia oin or before 
April 6, 1933. The notice by publication ordered by the 
Court was given. 

Thereafter, on, to wit, the 31st day of 3jlarch, 1933, 
through his counsel, appellant acknowledged receipt of the 
said notice sent him bv registered mail. 
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Appellant did not file any objections or exceptions to 
the said verdict. 

On June 29, 1933, the Supreme Court of the District of 
Columbia holding’ a District Court passed herein an order 
finally ratifying and confirming the assessment for bene¬ 
fits against lots 23 and 36, 37. 38, 39, 40, 41, 42, 43, 44 and 
45 in square 2790 (R. p. —). 

From said last mentioned order appellant lias appealed. 

It is hereby stipulated and agreed by and between Foster 
Wood, attorney for Carl II. Smith, appellant, and 
16 Messrs. William W. Bride and Chester II. Grav, at- 

• i 

tornevs for the Commissioners of the District of Co- 
lumbia, that the questions to be presented on the appeal 
in the above entitled cause can be determined without an 
examination of all tin* pleadings and evidence, and that the 
foregoing is a statement of the case showing how the ques¬ 
tions arose and were decided in the trial court, and sets 
forth only so much of the facts alleged and proved, or 
sought to be proved, as is essential to a decision of such 
questions on appeal. And said statement of the case is 
prepared and signed in accordance with the provisions 
of Rule 5 of the ( \>urt of Appeals, and is herewith presented 
to the trial .justice for his approval. 

FOSTER WOOD, 

Attorney for Appellant. 
WILLIAM W. BRIDE. 
CHESTER H. GRAY, 
Attorneys for Appellee . 


I, F. Dickcrsoni Letts, the .Justice who presided at the 
hearing of the above-entitled cause, do hereby approve of 
the foregoing statement <>f the ease, as is evidence*- bv niv 
signature of said statement in duplicate, whereof one 
17 copy shall be tiled with the Clerk of the District 
Court, and the other copy shall be filed by the appel¬ 
lant with the Clerk of the* Court of Appeals of the District of 
Columbia. 


Justice. 
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Assignment of Errors. 
Filed August 8, 1933. 


The court erred: 

1. In entering the decree of the court of Jijmo 29th, 1933. 

2. In other respects apparent of record. I 

FOSTER i\ : OOD, 

Attorney fot j Appellant. 

i 

i 

i 

Memoranda. j 

i 

! 

October G, 1933.—Order of Court of Appeals extending 
time to file transcript to and including October 25, 1933. 

19 Memorandum. I 

i 

i 

i 

October 27, 1933.—Order of Court of Appeals extending 
time to tile transcript to and including November 15, 1933. 

I 

20 Supreme Court of the District of Columbia. 

United States of America, I 

District of Columbia, ss: \ 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, lierebv certifv the foregoing 

* •' I VuV o 

pages, numbered from 1 to 19, both inclusive,ito be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein tiled, copies of which aije made part 
of this transcript, In Re: Condemnation of land for the 
extension of 13th, 14th, Nicholson, Tuckermhn and Van 
Buren Streets, &e., District Court No. 1923, hs the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe niv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 14th dav of November, 19331 

i 

[Seal Supreme Court of the District of Columbia.] 

I 

FRANK E. CUNNINGHAM, 

I Clerk. 
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21 In the Court of Appeals of the District of Columbia. 

No. 6112. 

Carl H. Smith, Appellant, 
vs. 

John C. Gotwals et al. 

Stipulation. 

It is stipulated by counsel herein that the Clerk in print¬ 
ing the record disregard designation, stipulation, etc., 
heretofore filed, and shall omit from the printed record the 
following only: 

1. Appellant’s designation filed in the trial Court. 

2. Appellees’ designation filed in the trial Court. 

FOSTER WOOD, 

Counsel for Appellant. 

CHESTER H. GRAY, 

Counsel for Appellee -. 

December 20, 1933. 

[Endorsed:] No. 6112. Smith v. Gotwals et al. Stipula¬ 
tion as to printing. Court of Appeals, District of Colum¬ 
bia. Filed Dec. 20, 1933. Henry W. Hodges, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6112. Carl H. Smith, Appellant, vs. John C. Gotwals 
et al. Court of Appeals, District of Columbia. Filed Nov. 
14, 1933. Henry W. Hodges, Clerk. 
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BRIEF OF APPELLANT 


• Supremo C e art of tho Dist r i c t of Columbia ? 

! 

B fotrict Court -,—No—1323. | 

i 

This is an appeal from a judgment entered jupon 
the verdict of a jury assessing benefits against property 
of the appellant in a condemnation proceeding. 

i 

I 

i 

i 











STATEMENT OF CASE 

On September 2, 1928. the Commissioners of the 
District of Columbia filed a petition for the condemna¬ 
tion of certain land for the extension and widening of 
certain streets. At that time appellant was the owner 
of lots 23, and 3G to 45, inclusive, in square 2796. 
These lots; were later subdivided and are now known 
as lots 47 to 56 in square 2769. They were not within 
the property sought to be condemned (R. 9). 

On November 15. 1929, the jury reported its verdict, 
awarding damages for the property taken, and assess¬ 
ing benefits for other property, among which was 
included the property belonging to appellant. Altho 
notice of such assessments was published in three 
daily newspapers (R. 10), no notice by registered 
mail of the assessments made against him was sent 
appellant as required by law. The jury's verdict was 
confirmed as to the assessments against appellant's 
property March 31. 1930 (R. 1), and was in all respects 
finally confirmed March 3, 1931 (R. 4$). 

Meanwhile, on May 28, 1930. appellant received a 
tax bill for the benefits assessed against his property. 
He took the position that this assessment was void, 
and on May 20, 1931, filed a bill in equity against the 
Commissioners, praying that the lien for such assess¬ 
ments be dissolved and that the collection thereof be 
enjoined (R. 10. 11). The Commissioners answered 
in said suit that appellant was guilty of laches. He 
moved to strike this answer, and his motion being over¬ 
ruled. took an appeal to this Court. On January 16. 
1933, this Court entered its order reversing the judg¬ 
ment of the lower Court (R. 11). and pursuant to its 
mandate a decree was entered declaring such assess¬ 
ments null and void and perpetually restraining the 
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I 

I 
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defendants from collection of the same under the 
purported order ratifying the verdict of the jury 
(R. 5 and 10). j 

Notwithstanding the fact that over three ye^rs had 

i 

elapsed since the verdict of the jury and several 

j 

terms of Court had expired, the Commissioners! there- 

! 

upon undertook to revive the assessments by publish¬ 
ing a new notice and sending a copy thereof by reg¬ 
istered mail to appellant. Such notice was sjent on 
March 25, 1933, and purported to require him j to file 
his objections or exceptions to the verdict assessing 
benefits against him on or before April 6, 1933 (R. 11). 
Appellant filed no objections or exceptions, takijng the 
position, through his counsel, that the assessments 
were void and had been so determined by the judgment 
of this Court; also that the verdict of the juijy was 
rendered November 15, 1929, and ratified as to benefits 
March 31, 1930, and March 3, 1931, and the j Court, 
by reason of the expiration of the term at which the 
judgment was entered, had lost jurisdiction toj enter 
any further orders or judgment (R. 7). 

Notwithstanding nearly four years had elapsed since 
the verdict was returned and two years since thje final 
judgment had been entered, the Court below, at the 
instance of appellees, entered a further order folding 
that “said verdict and assessments for benefits against 
lost 23, 36, 37, 38, 39, 40, 41, 42, 43, 44, and |45, in 
square 2796, are hereby in all respects finally Ratified 
and confirmed” (R. 8). It is from this order that this 
appeal is taken. 

ASSIGNMENT OF ERROR 

The Court erred in entering the judgment and decree 
of June 29, 1933. The Court erred in other respects 

I 

apparent of record. 


i 

i 

I 


i 



ARGUMENT 

The essential and vital question presented by this 
appeal is whether the Court below had any jurisdic¬ 
tion to enter the order complained of. Appellant’s 
claim is no such jurisdiction existed: 

(a) For the reason that the term of Court 
had passed. 

(b) No motion had been filed within the term 
to re-open the case or amend or alter its judg¬ 
ment, as provided by the rules of Court (Law 
Rule 55). 

(c) Appellees with notice, during the pend¬ 
ancy of the case, of their failure to notify 
appellant of the assessments, proceeded to have 
a final judgment entered, and two years later, 
after meeting defeat in the equity action, seek 
to dp that which they should have done before 
they had caused the final judgment to be entered. 

(d) The final judgment entered March 31, 
1931, was not upon its face nor the record void. 

COURT HAD NO JURISDICTION 

That the court below had no jurisdiction to ratify 
and confirm the verdict purporting to assess benefits 
against this appellant is clear. The jury performed 
its functions on November 15, 1929. The verdict then 
returned was finally confirmed March 3, 1931. There¬ 
after it was merged in the judgment. The verdict 
was no longer subject to the court's control. This 
judgment, by the determination of this Court, was 
utterly void. It could not be revived by subsequent 
proceedings, especially when those proceedings were 
not undertaken until more than two years later. When 
the term at which the judgment was entered expired, 
the court below could not re-open the cause and permit 
to be taken proceedings which were indispensable to 


I 


I 

i 


the validity of its action. The judgment being void, 
as this Court determined, nothing short of an entirely 
new proceeding could suffice to impose a liability 

i 

* upon this appellant. This conclusion is clear: upon 

principle, and it is inescapable under the authorities. 

Bronson v. Schulten, 104 U. S. 410. j 

Phillips v. Neagly, 117 U. S. 665. j 

Bank of U. S. v. /Ross, 6 How. 31. 

^ Fairmont Co. v. Minnesota, 275 U. S. 70. j 

Board of Children’s Guardians v. Juvenile Court, 
4^ D. C. App. 605. 

, Woods Bros. Const. Co. v. Yankton, 541 Fed. 

(2d) 304. 

Bache v. Moe, 33 Fed. (2d) 976. j 

t Henry v. U. S.,40^Fed. (2d) iAl^. 

Heawassee Lumber Co. v. U. S., 64 Fed. (2d) 417. 

Doe v. Waterloo Min. Co., 60 Fed. 643. j 

Robinson v. Rudkins, 28 Fed. 8. j 

JUDGMENT INEQUITABLE AS WELL j 

AS UNLAWFUL j 

I 

r It is likewise clear that the judgment belojw is 

inequitable, as well as unlawful. Notwithstanding Itheir 
attention was called to the fact that appellant h^d no 
notice of the assessment against him, and therefore 
had no opportunity to be heard with reference to the 
^ same, appellees assumed to take a final judgment 

against him. This judgment, as this Court determined, 
was utterly void. Instead of making a motioji to 
re-open the cause before procuring the court belojw to 
enter its final judgment APPELLEES PROCEEDED 
TO HAVE THE VERDICT FINALLY RATIFIED ^ND 

CONFIRMED. Such action on their part put appellant 

; 

to the expense of a suit in equity to arrest j this 
s judgment. When this suit was successful and j this 


i 


i 







Court deliberately determined that the judgment so 
obtained was void, they were without any vestige of 
right to go into the same cause and by notice more 
than two years after the verdict was returned and the 
jury discharged correct a jurisdictional defect OF 
WHICH THEY HAD NOTICE BEFORE THE FINAL 
JUDGMENT. They could not play fast and loose. They 
could not rely upon the verdict and have it confirmed, 
and after the verdict had become merged in the judg¬ 
ment maintain the position that it was still a subsist¬ 
ing verdict that might still be confirmed. 

r 

CONCLUSION 

For the reasons given, it is respectfully submitted 
that the judgment below should be reversed. There 
was no jurisdiction in the court to enter it. The ver¬ 
dict returned on November 15, 1929. was merged in 
the final judgment of March 3, 1931. There was, 
thereafter, no verdict which the court could confirm. 
If liability was to be imposed on this appellant it could 
be only as, a result of a new proceeding, conducted in 
accordance with and in which this appellant would 
have due process of law. that it, in the least measure, 
notice and an opportunity to be heard. 

Respectfully submitted, 

FOSTER WOOD, 

; Attorney for Appellant. 
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In the Court of Appeals of the District of 

Columbia 

I 

I 

i 

October Term, 1933 


No. 6112 

Carl H. Smith, appellant 

vs. | 

i 

John C. Gotwals, Luther H. ReichelderFer, and 
Herbert B. Crosby, Commissioners of the! District 
of Columbia, appellees 


BRIEF OF APPELLEES 


STATEMENT OF THE CASE 

On February 2, 1928, the Commissioners of the 
District of Columbia filed a petition in the Su¬ 
preme Court of the District of Columbia jfor the 
condemnation of land for the extension andj widen- 

i 

ing of various streets in the District of Columbia 
(Rec., p. 9). At that time appellant was the owner 

i 

of eleven lots, Numbers 23 and 36 to 45, inclusive, 
in Square 2796. On April 11, 1929, prioii to the 
rendition of the verdict in the said case, appellant 
resubdivided his said land into ten new lot^, Num¬ 
bers 47 to 56, inclusive, in said square (Reci, p. 9). 

i 

T.he verdict of the jury was returned on Novem- 


► 


i 




ber 15/1929 (Rec., p. 10). By its terms benefits 
were assessed against appellant’s land, no part of 
which was taken, under the numbers bv which 
that land was designated prior to its resubdivision. 
By reason of the change of lot numbers during the 
pendency of the condemnation case, the appellee 
inadvertently omitted to send appellant notice by 
registered mail of the assessment for benefits 
against his! lots, as required by the Act of Con¬ 
gress approved May 29, 1928 (45 Stats. 953, D.C. 
Code of 1929, Title 25, sec. 71), although appellant 
was given notice by publication of said assessment. 
The verdict of the jury was, on March 31, 1930, 
ratified and confirmed in all respects as to all 
lands, including appellant’s land, except land the 
owners of which had filed exceptions and objec¬ 
tions to the verdict (Bee., pp. 1-3). After over¬ 
ruling the objections and exceptions filed in the 
above case/ the Court on March 3, 1931, ratified 
and confirmed the verdict of the jury as to the 
lands omitted from the earlier order (Rec., p. 10). 
Thereafter on May 20, 1931, appellant, who had 
conveyed all of the said lots, filed his bill of com¬ 
plaint in a suit entitled “Carl H. Smith v. Gotwals 
et oh, Commissioners of the District of Columbia, 
Equity No. 52,874”, praying that the lien for as¬ 
sessments against seven of the ten new lots be dis¬ 
solved and that appellees be enjoined from the 
collection of any or all of said assessments on the 
sole ground that appellant had not been given 
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i 
i 

i 
j 

i 

i 

I 

notice by registered mail of the assessments for 
benefits against his said lots (Rec., pp. 10 and 11). 
The District of Columbia answered. A motion to 
strike this answer being overruled, appellant took 
a special appeal to this Court (Rec., p. llj). This 
court held (Smith v. Gotwals, 61 App.Dj.C. 304) 
that the order of March 31, 1930, was void insofar 
as appellant’s properties were concerned,j saying: 

Obviously, therefore, the entry! of the 

i 

judgment as to appellant’s property, being 
without notice of any kind or opportunity 
on his part to object, was a nullity. See Gal- 
pin v. Page, 18 Wall. 350, 21 L.fid. 959; 
Fultz v. j Bright well, 77 Va. 742. The re¬ 
quirement of the statute being mandjatory, a 
failure to comply is jurisdictional. | 

This court, therefore, reversed the case, jvvith no 

directions to the lower court except to sustain the 

! 

motion of the appellant to strike the answer. 

Upon the going down of the mandate, the equity 
court, on January 16, 1933, entered the following 
order (Rec., pp. 4, 5) : j 

Ordered, adjudged, and decreed that the 
motion filed herein by plaintiff, to stifike the 
answer of the defendant, be, and the same 
is hereby granted; and it is further ordered, 
adjudged, and decreed that the order!of this 
Court sitting as a United States District 
Court in case Xo. 1923, dated March 31,1930, 

i 

ratifving and confirming the verdicts of the 
jury in said cause, insofar as the said order 

i 

i 

i 
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ratifies and confirms the assessment of bene¬ 
fits thereunder against the following lots: 
Lot 47, in Square 2796, 

Lot 56, in Square 2796, 

Lot 49, in Square 2796, 

Lot 50, in Square 2796, 

Lot 51, in Square 2796, 

Lot 52, in Square 2796, 

Lot 53, in Square 2796. 
be, and the same is hereby, declared null and 
void, and the defendants are perpetually en¬ 
joined from the collection of said assess¬ 
ments under the purported authority of said 
order, and are directed to remove same from 
the tax records of the District of Columbia. 

Thereafter, on March 8,1933, the Supreme Court 
of the District of Columbia, sitting as a District 
Court, followed the decision of this Court in the 
equity suit and recognized the invalidity of its 
order of March 31, 1930, insofar as the said order 
purported to confirm assessments for benefits 
against the seven lots which were the subject of 
appellant ’s equity suit, as well as those against the 
remaining three lots created by appellant by the 
resubdivision of his land, and ordered that excep¬ 
tions or objections to the verdict assessing said 
lands for benefits be filed on or before April 6,1933, 
provided notice by publication be given in three 
daily newspapers at least ten days before said date 
(Rec., pp. 5-6). Notice by publication was given 
(Rec., p. 5), and appellant and his successors in 
title, the present owners of said lots, were given no- 
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i 

i 

* tiee by registered mail of the assessments for bene¬ 
fits against said lots. Appellant, through his coun- 

v sel, acknowledged receipt of said notice! (Rec., p. 

* 11) but did not file objections or exceptions to the 

> verdict of the jury. After hearing objections and 

exceptions to the verdict filed by certain of the 
present owners of said lots, the Supreme Court of 

t . 

the District of Columbia, sitting as a District Court, 
on June 29,1933, passed an order overruling the ob- 
v jections and exceptions filed and in all respects 

1 finally ratifying and confirming the vefdict and 

* assessments for benefits against the lots originally 

* owned by appellant (Rec., p. 8). From! this last 
mentioned order appellant has appealed (Rec., 

pp. 8-9). ! 

ARGUMENT 

! 

i 

The only question presented by this Appeal is 
v whether the court below, after the expiration of 

- the term, had power to set aside its order entered 

March 31, 1930, ratifying and confirming! the ver¬ 
dict of the jury in the condemnation case insofar as 

i 

it was invalid, and proceed with the prosecution of 
this case to its proper conclusion. It will be noted 
that the lower court, in entering a final decree upon 

* the mandate of this court in the equity ca&e, care¬ 
fully limited the injunction to restrain the jdefend- 

i 

* ants therein solely from the collection of the assess- 

i 

ments “under the purported authority of Said or- 
. der” of March 31,1930. The court did not restrain 

, the defendants from collecting assessments, under 

any valid order, for benefits resulting fromithe im- 

I 

i 

i 

, i 


i 



provement involved in the condemnation ease. No 
appeal was taken by the appellant Smith from this 
decree. 

The action of the lower court in the equity case 
in so limiting its decree was in strict accordance 
with the decision of the Supreme Court of the 
United States in the case of Norwood v. Baker, 172 
U.S. 269, where the court, in sustaining the decree 
of the lower court, said: 


It should be observed that the decree did 
not relieve the abutting property from lia¬ 
bility for such amount as could be properly 
assessed against it. Its legal effect, as we 
now adjudge, was only to prevent the en¬ 
forcement of the particular assessment in 
question. It left the village, in its discre¬ 
tion, to take such steps as were within its 
power to take, either under existing statutes, 
or under anv autlioritv that might thereafter 
be conferred upon it, to make a new assess¬ 
ment upon the plaintiff’s abutting property 
for so much of the expense of opening the 
street as was found upon due and proper 
inquiry to be equal to the special benefits 
accruing to the property. 

To the same effect is the case of Schneider 


Granite Company v. Oast Realty 
U.S. 288, where the court, referring 


Company, 245 
to its decision 


in a prior case, said: 


But whether such new assessment should 
be made, and, if made, whether it should be 
done bv a court or bv an assessing board or 
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other appropriate instrumentality, and 
whether further legislation was needed for 
the purpose, were and are matters of state 
law, it being well settled that where a special 
assessment to pay for a particular improve¬ 
ment has been held to be illegal, the Consti¬ 
tution of the United States does not prevent 
the making of a new and just assessment to 
pay for the completed work. Spencer v. 
Merchant, 125 U.S. 345; Bellingham Bay etc. 
R.R. Co. v. New Whatcom, 172 U.S. 314; 
Lombard v. West Chicago Park Commis¬ 
sioners, 181 U.S. 33, 42. Our former deci¬ 
sion left the Supreme Court of Missouri, 
and the other agencies of the State, entirely 

unhampered in this regard. j 

. ! 

There can be no question but that a court has 
power to set aside a void order, even after ^:he ex¬ 
piration of the term at which it was entered. In 
the case of Ex Parte Crenshaw, 15 Pet. 119, an 
appeal had been prosecuted to the Supreme! Court 
of the United States. Appellee was not jserved 

i 

with the citation required by the Act of Congress. 
The Supreme Court, in ignorance of this fact, 

i 

heard argument on behalf of appellant, reversed 
the case and directed its mandate to the lower' court. 
At the next term of court, the appellee appeared 
and moved to set aside the judgment. In granting 
the motion, the court said: 

i 

* * * But upon the facts j above 
stated, it is very clear that the case was not 
legally before us at the last term; and the 

5540G—34-2 
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decree then pronounced must therefore be 
declared null and void, and the mandate 
directed to the Circuit Court must be 
revoked. 

In the case of Mellon v. St. Louis Trust Com¬ 
pany, 240 Fed. 359, the Circuit Court of Appeals 
for the Eighth Circuit said: 

It may be conceded that, if that part of 
tlie decree was absolutely void and there¬ 
fore subject to collateral attack, the court 
has the power to set it aside at any time, 
even after the expiration of the term. 

It will be noted that here the order of March 31, 
1930, was not set aside in the condemnation case 
until after it had been held void in a collateral 
proceeding. 

And in the case of Politz v. Wabash Bail way 
Company, 180 Fed. 950, 951, it was said: 

It is true, as counsel for the Metropolitan 
Trust Company contend, that courts of the 
United States have no power to vacate or 
amend their own judgments for errors of 
law or fact after the term has passed. 
(Bronson v. Sehulten, 104 U.S. 410, 26 L.ED. 
797; Phillips v. Negley, 117 U.S. 665, 29: 
1013) but all courts have the inherent power 
to vacate at any time their own judgments 
rendered without jurisdiction. (Black on 
judgments, sec. 307; Harris v. Hardeman, 
14 How. 334.) 

The case of Macfarland v. Saunders, 25 App.D.C. 
438, we submit, is decisive of the case at bar. There, 
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the District had brought a condemnation!proceed- 
ing for the extension and widening of Sherman 
Avenue. A jury was impaneled and a verdict ren¬ 
dered. To this verdict exceptions were! filed by 
Saunders and certain other property owners. The 
trial court, however, on October 2,1901, entered an 
order overruling the exceptions and finally ratify¬ 
ing and confirming the verdict. Certaiti of the 
property owners appealed from this order, but 
Saunders did not. Upon the appeals (J fyrown v. 
Macfarland, 19 App.D.C. 525; Todd v. Macfarland, 
20 App.D.C. 176), it was held that, under itlie stat¬ 
ute under which that condemnation proceeding was 

i 

instituted, the court, upon the filing of exceptions 
had no discretion, but was required to summon a 
second jury of twelve men and retry the base, and 
that, therefore, the court was without authority to 

enter the order of ratification. On October 13, 

7 

i 

1903, after the decisions in the above cases had been 
rendered by this court, Saunders filed a njotion in 
the condemnation case praying that the order con¬ 
firming the verdict be set aside and vacated inso¬ 
far as it affected his property. This motion was 
granted by a decree entered August 16, 190-^, which 
contained the following proviso: 


This decree, however, to be without preju¬ 
dice to any right the petitioners, the com¬ 
missioners of the District of Columbia, may 
have to proceed further, under and in ac¬ 


cordance with the opinion of the bourt of 
appeals in the cases of J Brown et dl. jv. Mac- 


i 

i 


! 


i 

i 



farland et ah, and Todd et ah v. Macfarland 
et ad., which appeals were taken from said 
decree of October 2, 1901. 

This Court held that the order of October 2, 
1901, “was not merely voidable, but void” and 
therefore, the lower court had power “to open or 
vacate” it even though several terms had expired. 
In referring to the proviso in the decree, this Court 
said: 

A further consideration of the contentions 
of the appellants seems unnecessary. The 
court below in vacating the former decree 
reserved the right of the commissioners to 
take such further proceedings in the matter 
in accordance with the opinions of this court 
in the cases heretofore referred to bv us. 

In our opinion no error was committed by 
the court below in vacating the order of 
October 2, 1901, and the order of August 16, 
1904, must therefore be affirmed, with costs. 

The only distinction between the Saunders case 
and the case at bar is this. In the Saunders case 
the void order was set aside in the same proceeding 
upon the motion of the property owner after the 
order, insofar as it affected other properties, had 
been held void by this court in appeals to which 
Saunders was not a party. In the case at bar, the 
order was set aside in the same proceeding after 
this court, in a collateral proceeding brought by ap¬ 
pellant, had held the order to be void insofar as it 
affected appellant’s property. From the author!- 
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ties hereinafter cited it will be seen this distinction 
is immaterial. 

In the case of Miller v. Aderhold, 288 tJ.S. 206, 
decided February 6, 1933, which was a habeas 
corpus proceeding, it appears that the petitioner, 
on December 10, 1930, was convicted on I his plea 
of guilty of the crime of stealing from the United 
States mails. Sentence was suspended perma¬ 
nently and petitioner was discharged frond; the cus¬ 
tody of the marshal. On June 17, 1931, a sub¬ 
sequent term of court, petitioner was sentenced by 
another judge to imprisonment for four years. A 
motion to vacate judgment was denied an(jl a peti¬ 
tion for writ of habeas corpus was filed, ipraying 
the discharge of the petitioner on the ground that 
the court imposing the sentence was without juris¬ 
diction to do so. The Supreme Court, in jsustain- 
ing the action of the lower court in dismissing the 
writ, said: 

In a criminal case final judgment means 
sentence; and a void order purporting per¬ 
manently to suspend sentence is neither a 
final nor a valid judgment. United States 
v. Lecato, supra, at p. 695; State v. Bongi- 
orno, 96 X.J.L. 318: People v. Bork, 78 N.Y. 
346, 350; State v. Vaughan, 71 Coijm. 457, 
458: Symington III v. State, 133 Md. 452, 
454. If the suspension be for a fixed time, 
the case undoubtedlv remains on the! docket 

*' i 

of the court until disposed of by final judg¬ 
ment. There is no good reason, in our opin- 
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ion, whv a different rule should obtain where 
the order of suspension, though expressly 
made permanent, is void. Such an order is 
a mere nullity without force or effect, as 
though no order at all had been made; and 
the case necessarily remains pending until 
lawfully disposed of by sentence. Compare 
In re Bonner, 151 U.S. 242, 259-262; G. 
Am stuck cf- Co. v. Springfield Grocer Co., 
7 F. (2d) 855, 858: Hammers v. United 
States, 279 Fed. 265, 266; Biddle v. Thiele, 
11 F. (2d) 235, 236-237; Bryant v. United 
States, 214 Fed. 51. 

The order here under review being in¬ 
effectual to confer immunity from punish¬ 
ment, the conclusion that such immunity ex¬ 
isted must rest upon the bare fact that, with¬ 
out any saving provision, the term at which 
the accused was convicted but not sentenced 
had passed. But that foundation for the 
conclusion at once vanishes in the face of 
the rule that where judgment has not been 
pronounced upon a verdict during the term 
at which it was rendered, the cause con¬ 
tinues on the docket and necessarily passes 
over to a succeeding term for final judg¬ 
ment or other appropriate action. Walker 
v. Moser, 117 Fed. 230, 232. We conclude, in 
accordance with what we regard as the better 
view, that in a criminal case, where verdict has 
been duly returned, the jurisdiction of the 
trial court, under circumstances such as are 
here disclosed, is not exhausted until sen¬ 
tence is pronounced, either at the same or a 
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succeeding term. Rachmil v. United States, 
288 Fed. 782, 785; Ex parte Dunp, 50 S.D. 
48, 52-54; Hoggett v. State, supra, at p. 271; 
Hancock v. Rogers, 140 Ga. 688; Dilley v. 
Commonwealth, 243 Ky. 464, 468; Neace v. 
Commonwealth, 165 Ky. 739, 742-743. 

I 

Applying the decision in the Miller chse to the 
case at bar, it follows that the order of Jdarch 31, 
1930, insofar as it affected appellant’s property, 
being “a mere nullity without force or Effect”, it 
was “as though no order at all had been liiade; and 
the case necessarily remains pending pntil law¬ 
fully disposed of” and “continues on the docket 
and necessarily passes over to a succeeding term 
for final judgment or other appropriate! action.” 
This being true, there can be no doubt of the power 
of the court in the condemnation case to!set aside 
the void order, give the required notice, ajnd, when 
appellant failed to avail himself of his right to file 
objections and exceptions to the verdict, enter a 
final order of ratification. 

In the case of In Re Bonner, 151 U.S. 242, cited 
in the Miller case, a petition for a writ qf habeas 
corpus was filed to compel the release of a prisoner 
from a State penitentiary on the ground that the 
court which sentenced him had no authority under 
the law to pass sentence upon him of imprisonment 
in a state penitentiary upon his convictioh of the 
offense for which he w T as indicted and tri^d. The 
Supreme Court directed the issuance of the writ, 
“but without prejudice to the right of the United 






States to take anv lawful measure to have the 

* 

petitioner sentenced in accordance with law upon 
the verdict against him.” 

Another of the cases cited in the Miller case is 
Hammers v. United States (C.C.A. 5th Cir.) 279 
Fed. 265, in which the court held that the power of 
a court to set aside a void sentence and resentence 
one convicted of crime was the same, whether the 
original sentence was held void in a direct, or in a 
collateral, proceeding. The court said: 

(1-3) A principal contention urged in be¬ 
half of the plaintiff in error is that he was 
not subject to be resentenced at a term of 
the court subsequent to the one at which he 
was convicted on his pleas of guilty. The 
sentences imposed at the time of the convic¬ 
tions were invalid, as the law does not au- 
thorize a sentence to imprisonment in a peni¬ 
tentiary for a period less than one year. In 
re Mills, 135 U.S. 263, 10 Sup.Ct. 762, 34 
L.Fd. 107. The imposition of a void sen¬ 
tence is not an obstacle to the assumption 
by the court which imposed it of jurisdic¬ 
tion of the convict, in order that a legal 
sentence may be imposed. Where there is 
a conviction, accompanied by a void sen¬ 
tence, the court’s jurisdiction of the case 
for the purpose of imposing a lawful sen¬ 
tence is not lost by the expiration of the 
term at which the void sentence was im¬ 
posed. The case is to be regarded as pend¬ 
ing until it is finally disposed of by the 
imposition of a lawful sentence. 
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If the invalidity of the sentences had been 
directly attacked, clearly jurisdiction would 
have been retained after the expiration of 
the trial term. In sound reason the case 

_ _ i 

should not be different where the attack is 
collateral. One duly convicted, but not sen- 
tenced as authorized bv law, cannot defeat 
the court’s incompletely exercised jurisdic¬ 
tion over him by attacking a void sentence in 
habeas corpus proceedings instituted after 
the adjournment of the term at which such 
void action was taken. Bryant v. 'United 
States, 214 Fed. 51, 130 C.C.A. 491. 

In the case of Bryant v. United States (C.C.A. 
8th Cir.) 214 Fed. 51, another of the cases cited in 
the Miller case, the facts were as follows: Bryant 
had been convicted of crime in the district coiurt for 
the western district of Oklahoma and given! a sen¬ 
tence contrary to the statute. He sued out ja writ 
of habeas corpus and the court ordered his dis- 

i 

charge from the custody of the warden of the peni¬ 
tentiary in which he was confined by delivery! to the 
United States marshal who was directed to con- 

i 

duct Brvant to the custody of the court injOkla- 
homa, there to abide the judgment and order of 
that court. When taken before that court hie was 
resentenced and the power of that court to ipipose 

i 

the new sentence, after the term had expired, was 
challenged on appeal. 

The procedure followed by the appellant iki the 
Bryant case was the identical procedure followed 


i 

i 
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by the appellant here. There, as here, a void judg¬ 
ment was entered on the verdict. There, as here, 
the judgment was successfully attacked in a col¬ 
lateral proceeding. There, as here, the court en¬ 
tering the invalid judgment set it aside after the 
term had expired and entered a new judgment. 
And there, as here, an appeal was taken from the 
judgment last entered. In sustaining the action of 
the lower court the Circuit Court of Appeals for 
the Eighth Circuit said : 

The defects in the first sentence, if any, 
did not inhere in the trial or verdict, and 
therefore it appears Bryant is guilty and 
was properly convicted. He could have had 
the defects corrected by a direct proceeding 
for that purpose, which would have enabled 
the appellate court to regard also the rights 
of the Government. 

“When the orderly procedure of appeal is 
employed, the case is kept within the control 
and disposition of the courts; and if the 
judgment be excessive or illegal, it may be 
modified or changed, and complete justice 
done, as we have said, to the prisoner, and 
the penalties of the law satisfied as well.” 
Ex parte Spencer, 228 U.S. 652, 663, 33 Sup* 
Ct. 709, 712, 57 L.Ed. 1010. 

But, instead of adopting that course, 
Bryant sought by habeas corpus wholly to 
escape the remainder of his term of impris¬ 
onment. We think the District Court in 
Kansas properly prevented this by sending 
him back for a correction of the sentence. 
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In re Bonner, 151 U.S. 242, 14 SupJCt. 323, 
38 L.Ed. 149; United States v. Carpenter, 
81 C.C.A. 194, 151 Fed. 214. 

7 I 

i 

The language used by the court in the Bryant 

case aptly describes the situation here. There is 

no question but that appellant Smith, udder the 

authority of the decision of this court in the Saun- 
«/ 

! 

ders case, supra, and under the decision of the Su- 
preme Court of the United States in the Cijenshaw 
case, supra, could have filed a motion in the con- 

i 

demnation case to set aside the order ratifying the 
verdict of the jury insofar as it affected his prop¬ 
erty, and it is also clear, under that decision, that 
the condemnation court would have had the power 
to grant that motion without prejudice to the right 
of these appellees to proceed with the case iin con¬ 
formity with law. instead of adopting that .course, 
appellant Smith sought to avoid the paynpent of 
assessments for benefits he received as the result 
of the improvements contemplated in the cpndem- 
nation case. But the court held in the Bryant case 
the result was the same, irrespective of the! course 
adopted. If that is true in a criminal proceeding, 
a fortiori it must be true in a proceeding lof this 
character. As was said in the Bryant case, jthe de¬ 
fects in the judgment “did not inhere in the trial 
or verdict.” There is no contention in thlis case 

i 

I 

that the trial and verdict were not in conformity 
with law. The defect in v the order of March 31, 


1930, was solely in the failure to give the 


notice 
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required by the Act of May 29, 1928. That notice 
has now been given and appellant has had his day 
in court. 

In referring to proceedings of this character this 
court, in the case of Shannon and Lucks Construc¬ 
tion Company v. Reichdderfer, 61 App.D.C. 36, 
said: 

The effect of the statute in condemnation 
proceedings is twofold. In the first place, 
notice is served upon the property owners 
whose lands are to be condemned. On this 
issue trial is had, and if the jury in the 
assessment of benefits assesses lands owned 
by others than those who have been brought 
into court in the first instance, the court is 
then required to give public notice of the 
lands or parcels of land assessed for benefits, 
no part of which was taken by the condemna¬ 
tion proceedings, by advertisement once in 
each of three daily newspapers published in 
the District showing the amount assessed 
against each such piece or parcel of land and 
stating the time within which interested 
parties may file with the court any objections 
or exceptions they may have to the verdict. 

Congress manifestlv intended that the con- 
demnation proceedings should be concluded 
before the second stage of the proceedings 
should be instituted. 

In the case of Mitchell v. Rcickeldcrfer, 61 
App.D.C. 50, it was held that under the Act of May 
29, 1928, a property owner whose lands were 
assessed for benefits, but no part of whose land was 
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taken, was entitled merely to file objections and 
exceptions to the verdict and was not entitled to 
a new trial unless the objections and exceptions 
were sustained. Upon this point this court said: 

Two propositions are urged by appellants 
in support of their appeal: First, 4 claim 
that appellants were entitled to liavp their 
objections on the question of benefits heard 
by the condemnation jury; and, second, that 
the amounts assessed as benefits were exces¬ 
sive and not commensurate with the actual 
benefits to their properties. 

The first of these claims is not sustained 
by the law. The mere filing of objections 
and exceptions to the verdict of a condem- 

i 

nation jury does not entitle a property 

1 

owner to reopen and retry the case to the 
same or another jury. * * * 

The procedure thus provided designs to 
give personal notice of the proceeding to 
those whose lands may be taken for the im¬ 
provement, and to give notice by publication 
to all other persons having any interest in 
the proceeding, and, in event of dissatisfac¬ 
tion by any such person with the verdict, to 
permit of the filing of objections and Excep¬ 
tions against the assessment of damages or 
benefits. Such objections and exceptions, 
however, are in the nature of a motijon for 
a new trial, and are not to be tried py the 
condemnation jury, but are to be heprd by 
the court, upon affidavits if such are filed, 
and only in case they are sustained by the 
court shall another jury be impaneled to 
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retry the issue. Clapp v. Macfarland, 20 
App.D.C. 224, 230. 

No limitation is imposed by any statute appli¬ 
cable to this proceeding upon the time within 
which the required notice must be given or the 
verdict confirmed. 

Counsel for appellant cites authorities which he 
states support his contention that a court is with¬ 
out power to set aside a judgment after the term 
of court has expired, but these cases are not in 
point. They are all cases where the judgment en¬ 
tered was either valid or merelv voidable, and not 

* 

void. In distinguishing between a case of the char¬ 
acter there involved and a case similar to the one at 
bar, the court, in United States v. Moss, 6 How. 31, 
one of the cases cited by counsel for appellant, said: 

So a mistaken entrv of mandate, in a case 
where the parties were not at all before the 
court, may be revoked at a subsequent term, 
the hearing having been irregular and a 
nullity. Ex parte Crenshaw, 15 Peters 119. 

Counsel for appellant contends finally that it 
would be inequitable to affirm the action of the 
lower court in this case, since the appellant has been 
put to the expense of a suit in equity to attack col¬ 
laterally the order of March 31, 1930. But, as be¬ 
fore pointed out, this was his own choice. He 
could, under the authority of the Saunders case 
and the Crenshaw case, supra, have filed a motion 
to set aside the order in the condemnation case. 
He did not do this for the obvious purpose of at- 
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i 

tempting to secure immunity from the payment of 
his just share of the cost of the improvement which 
benefited his land. Had his purpose beeii merely 
to obtain his day in court and an opportunity to be 

i 

heard on the question of the reasonableness of the 
assessments levied against him by the jury in the 
condemnation case, he would unquestionably have 
filed objections and exceptions to the verdijct when 
given notice in accordance with the statute, but 
this he failed to do. If the procedure he elected to 

i 

adopt has not produced the desired result, |but has 
accomplished no more than could have been accom¬ 
plished by a motion filed in the condemnation case, 
the extra expense to which appellant has bfeen put 
is the result of his own action, and not that of the 
appellees. 

It is respectfully submitted that the court below, 

i 

in setting aside its void order and proceeding to a 
conclusion of this case in conformity with law, was 
acting within its power and authority, and such 
action should be affirmed. 

i 

E. Barrett Prettyman, j 
Corporation Counsel, D.C.\ 
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